Supporters of the Programme

« Barlla  taxanalysts

The Italian Food Company. Since 1877.

recional  CAPLIN & DRYSDALE

LOCATION

EY




Global IFA Travelling Lectureship Programme 2025

Topic: Pillar Two and its ramifications

VG 2 A

| ‘ \ \;;.* A

B \' !
3 A

(W

Joachim Englisch
Chairman of Global IFA PSC Lecturer

N

Guglielmo Maisto Robert Danon
Global IFA President

‘ I ™
Patrick Marley
Osler, Hoskin & Harcourt LLP

Sue Wooles
BMO Financial Group



Global IFA Travelling Lectureship

Dr Joachim Englisch

International Fiscal Association



Status Quo, Policy Challenges
and Recent Issues

Pillar 2

@ International Fiscal Association




iy
Agenda

1. Status quo of P2 Implementation
2. Political headwinds for UTPR implementation
3. Other relevant issues

4. Decluttering




Status Quo of P2
Implementation

e Approx. 55 jurisdictions have so far enacted ‘P2 legislation’ (IR, UTPR, and/or DMTT)
— An additional 5 EU MS are obliged to do so until 2030 by the EU P2 Directive

* QOutside the EU27, only 7 jurisdictions have enacted a UTPR
— Australia, Indonesia, Turkey, Thailand, Liechtenstein, South Korea, New Zealand
— 4 more have introduced draft UTPR legislation (UK, CAN, Norway, Japan)

* Only a few jurisdictions with IIR and/or UTPR have not (yet) adopted a DMTT
— Japan, South Korea, New Zealand

* Some (esp. emerging/developing) economies merely enacted a DMTT
— Barbados, Bahamas, Bahrain, Kuwait, UAE, Zimbabwe

e Singapore is special: lIR (and DMTT), but only for MNEs headqgartered in Singapore



Status Quo of P2
I

* So far, P2 is predominantly enacted in
the EU, SE Asia and Australasia

e Africa, Latin America and Central Asia
are mostly absent; and so is the USA

e G20 MoF Feb 25: calls for technical
support for developing countries

e Several gvt announcements,
but little legislative action:
momentum has slowed

Source: KPMG / own research



UTPR: Political headwinds

 US White House Memoranda, esp. on the “OECD Global Tax Deal”

— Calls on Sec of Treasury to investigate foreign tax rules that
(i) violate DTCs;
(ii) are extraterritorial; or

(iii) disproportionally affect US companies
— Reports with findings and recommendations (incl. Sec 891 / tariffs) are now due
* “Smith Bill” = relaunched Defending American Jobs and Investment Act

— Definition of “extraterritorial tax” in proposed Sec 899 IRC takes direct aim at the UTPR
— Intentional (and constitutional) treaty override



UTPR: Ways Forward?

EU COM / OECD officials have expressed interest in compromise with US; but...

— UTPR abolition unlikely in short/medium term (needed: backstop / momentum; EU unanimity)

* Extension of UTPR SH? - (semi-)permanent SH?
— Broad repercussions, unless additional conditions attached (e.g. 20 % plus CAMT-style ‘D’MTT)

— Still potentially unfair vis-a-vis developing countries

* Extension of the Q(R)TC concept, so as to cover also R&D credits
— If US were willing to somewhat modify the CAMT, it could / should be recognized as a QDMTT

— would shield US profits from both, IIR and UTPR (based on the QDMTT-SH)
— Caveat: more difficult to implement for EU MS - amendment of P2-Directive required (?)

And what about GILTI? Less crucial, but potentially IIR-equivalence as part of a deal



Transposition of
IF Admin Guidance

Broad spectrum of approaches; mainly:

— Dynamic reference in national legislation (e.g. CH, NZ)

— Full transposition into national legislation (e.g., JP)

— Mixed (reference to interpretation; incorporation of amendments)

e What is at stake?

— Democratic accountability
— Legal certainty
— Separation of powers

Additional complications in the 3-tier-system established by the EU

— Guidance implementation by MS increasingly susceptible
to being successfully challenged as violation of the P2-Directive

OECD/G20 Base Erosion and Profit Shifting
Project

Tax Challenges Arising from the
Digitalisation of the Economy - Commentary
to the Global Anti-Base Erosion Model Rules
(Pillar Two), First Edition

INCLUSIVE FRAMEWORK ON BEPS

@) OECD



‘No related benefits’ clause

* No “Q” for a lIR, UTPR, or DMTT in case of full/partial compensation through “related benefits”
— Includes covered tax benefits, non-covered tax benefits, and non-tax benefits (subsidies)

— ‘Determined’ centrally (albeit non-binding) at IF level through review process

—> Related benefits will de facto be “taxed away” by other jurisdictions

e So far, only a few countries have openly contemplated schemes that might be caught

* Broadly worded concept & little |IF Guidance in the Commentary (2023) on Art. 10

(i) Ringfencing of benefits (probably strong indication; cf. Sec 1.901-2 US IRC)
(ii) Marketing of benefits as part of a ‘P2 package’ (hardly relevant)

(iii) Date of introduction: prae-/post-GloBE discussions (weak / questionable indicator)



‘No related benefits’ clause

e |F Admin Guidance Jan. 2025 has announced further Guidance

— Will involve setting up a monitoring / review process of national legislation

* Challenges (will) remain; esp.:
— Delicate balance between GloBE effectiveness & national sovereignty = politicized process
— Hard-to-assess benefits involving admin. discretion (e.g. Singapore Refund. Investment Credit)

— A simple and bright-line test would be preferable
— Should not fundamentally undermine anti-BEPS qualities
— Would be facilitated by an extension of the Q(R)TC concept...



Other relevant
issues

Compliance

» Additional data points / error risk
(now even an issue for CbCR SH)
* Rule complexity & volatility
(and divergent interpretations)
« M&A due diligence: more difficult

Qualified status

« January 2025 IF central record

& explanatory Q&A document
« Self-certification with IF clearance
 Full review ‘not retroactive’

— non-binding commitment?

Dispute Resolution

« Complex multilateral disputes

« MAP inadequate (/ unavailable?)

« No MLI proposed yet (WP1 &
WP11 are drafting convention)

 Focus on prevention?

Permanent SH

« OECD/EU COM support BIAC:
substitute CbCR by consolidated
financial accounts

» “Minimal adjustments”

- Higher rate for ETR test?




Follow-up issue:
‘Decluttering’

* Impact on BEPS 1.0 and similar regimes for GloBE-adopters? Esp.:
— CFC regimes
— Deduction barriers (Action 4-style, or “home-made”)
— Anti-hybrid rules, UK DPT, ...

 EU Council Decluttering Agenda
— Focus primarily on duplicative / disproportionate reporting obligations
and “outdated or overlapping” tax rules (esp. DAC and ATAD)
— “level of protection against aggressive tax planning should be preserved”

— Council calls upon the Commission to present road map in Q3 2025
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IFA 2025 LISBON

5-9 OCTOBER 2025

2 Main Subjects

Subject 1. Residency of legal entities for corporate income taxation
Subject 2. Improper use of tax treaties and source taxation: policy, practice
and beyond

8 Scientific Seminars
Visit Congress Website for the details

3 Luncheon Dialogues . .
The TLP series, spanning 12 cities worldwide, will conclude with debates at WWW-ifa2025lisbon.com

the IFA 2025 Lisbon.
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