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Concept of the CBAM

EU ETS: 100 € / ton CO2 Foreign CO2 tax: 6 € / ton CO2

CBAM Goods: Iron & Steel, Aluminum, Fertilizers, Cement, Hydrogen, Electricity
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How does the CBAM of the EU fit into the existing international legal order? 

Is the CBAM 
primarily of a 
fiscal nature?

What is the
dominant 

purpose of the
CBAM?
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CBAM-Regulation based on Art. 192(1) TFEU
• Environmental Competence; ordinary legislative procedure

Other possible legal bases:
• Art. 192(2)(a) TFEU: special legislative procedure

for „provisions primarily of a fiscal nature“
• Art. 207: Common Commercial Policy?

Prima-facie GATT violation?
• Art. I (MFN): different treatment based on avg. CO2 intensity?
• Art. II: CBAM as a non-conceded border charge
• Art. III (National Treatment): protection to domestic 

production?
• Justified as a Border Tax Adjustment

(Art. II(a) & Art. III:2)?
• Are goods only differing in carbon intensities „like“?
• Is the CBAM „in excess“ of the EU ETS?

Relationship of the CBAM with Special Provisions of OECD-MC?
• CBAM within the meaning of “taxes of every kind of description” - Art. 24(6); Art. 26(1); Art. 27(2)?
• Exchange of information for CBAM purposes (credit for foreign taxes) via Art. 26 OECD-MC?

Action for 
annulment
(C-512/23)

Justification under 
Art. XX?

• Environmental 
Exception Art. XX(g) ✓

• Violation of Chapeau?
• No exception for LDCs?
• Violation of CBDR-

Principle?
• Mark-up on default

values justified?

The Carbon Border Adjustment Mechanism of the EU
Analysis in the Light of EU Competence Law, WTO Law and International Tax Law
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